Law of Contract Sem 1
Q1) Answer in two sentence.

1. Void Agreement: A void agreement is an agreement that is not enforceable by law
from the very beginning. Such agreements have no legal effect and cannot be
enforced in a court of law.

2. Declaratory to Contract: Declaratory clauses in a contract clarify or restate existing
rights or obligations without creating new ones. They ensure that all parties clearly
understand the terms and conditions of the agreement.

3. Consideration: Consideration refers to something of value, such as money, goods, or
a promise, exchanged between the parties to form a valid contract. It is an essential
element for the enforceability of a contract.

4. Competent Parties to Contract: Parties competent to contract are those who are of
the age of majority, of sound mind, and not disqualified by law. Minors, unsound
persons, or those barred by law cannot enter into a valid contract.

5. Proposal: A proposal, also known as an offer, is a clear expression by one party to
another, indicating a willingness to do or abstain from doing something. It is the first
step in forming a contract.

6. Effect of Novation, Rescission, and Alteration: Novation replaces an old contract
with a new one, rescission cancels a contract, and alteration modifies its terms with
mutual consent. Each leads to changes in the parties’ contractual obligations.

7. Contingent Contracts: Contingent contracts are agreements dependent on the
occurrence or non-occurrence of a future uncertain event. They become enforceable
only when the specified condition is met.

8. Effect of Mistake: If a contract is based on a mutual mistake of fact, it is void.
However, a mistake of law generally does not affect the validity of a contract.
9. Reciprocal Contracts: Reciprocal contracts are those where both parties have mutual

obligations towards each other, such as buying and selling agreements. For example,
A agrees to sell goods to B, and B agrees to pay A for them.

10. Proposal and Acceptance: A proposal is an offer made by one party, indicating their
willingness to enter into a contract. Acceptance is the unequivocal agreement to the
terms of the proposal, forming a binding contract.

Q2) Write Short Notes.

1. Digital Signature

Introduction

A digital signature is a secure electronic method used to validate the authenticity and integrity
of digital documents and messages. It ensures that the document has not been tampered with
and verifies the sender’s identity.

Legal Recognition

Under the Information Technology Act, 2000, Section 3 provides legal recognition to

digital signatures in India. This section outlines their use for authentication of electronic
records, ensuring their validity in legal and governmental processes.



How It Works

1. A private key is used to encrypt the document or message.
2. The recipient uses the sender’s public key to decrypt and verify the document.
3. Any alteration to the document invalidates the signature, ensuring integrity.

Uses of Digital Signature

1. E-governance Applications
1. Digital signatures are widely used in e-governance services such as filing
government documents, applying for certificates, and accessing online
services. For example, they are used in e-tendering and digital submission of
government forms.
2. Online Agreements and Contracts
1. They authenticate and validate online agreements, ensuring that the parties
involved are genuine and bound by the terms. This is particularly important in
legal and business transactions.
3. Filing of Income Tax Returns and GST
1. Digital signatures are essential for electronically filing income tax returns and
GST. They ensure the authenticity of the filing and prevent fraud.
4. Secure Corporate Communications
1. Companies use digital signatures for internal and external communications to
protect sensitive information such as financial data and business agreements.

Advantages of Digital Signature

1. Security
o Digital signatures use cryptographic techniques to prevent unauthorized access
and forgery. Any tampering with the signed document is immediately
detectable.
2. Efficiency
o By eliminating the need for physical paperwork, digital signatures streamline
processes and save time in signing, sending, and receiving documents.
3. Non-repudiation
o Since a digital signature is unique to the sender and encrypted with their
private key, it ensures that the sender cannot deny signing the document. This
adds a layer of legal accountability.
4. Cost-Effective
o Digital signatures reduce costs associated with printing, postage, and storage
of physical documents. It is a sustainable option, especially for organizations
dealing with large volumes of documentation.

2. Discharge of Contract
Introduction
Discharge of a contract occurs when the rights and obligations of the parties involved come

to an end. It signifies the termination of the contractual relationship. . It ensures fairness by
providing multiple avenues for termination depending on the circumstances. Each method is



governed by principles that protect the rights of the parties involved.

Ways in Which a Contract Can Be Discharged

By Performance
o When all the parties fulfil their contractual obligations as agreed, the contract
is discharged. For example, in a sales contract, delivering goods and making
payment completes the contract.
By Agreement or Mutual Consent
o A contract can be discharged if all parties agree to terminate, substitute, or
modify the terms. This is also known as novation, rescission, or alteration
under Section 62 of the Indian Contract Act, 1872.
By Impossibility of Performance
o If an unforeseen event occurs, such as a natural disaster or change in law,
making the contract impossible to perform, it is discharged under the doctrine
of frustration (Section 56 of the Indian Contract Act, 1872). For example, a
contract to supply goods becomes void if the goods are destroyed in a fire.
By Breach of Contract
o If one party fails to perform their obligations, the other party can terminate the
contract and seek damages. For instance, non-delivery of goods in a stipulated
time may discharge the contract.
By Operation of Law
o Certain legal situations, such as insolvency, merger of businesses, or alteration
of terms, automatically discharge a contract.
By Lapse of Time
o Ifacontract is not enforced within the time limit specified under the
Limitation Act, 1963, it becomes unenforceable and is discharged.

3. Difference between Fraud and Misrepresentation

Aspect Fraud Misrepresentation

Intentional deception to induce a

Definition contract. False statement made innocently.

Intent Made with intent to deceive. No lnte[ljtn';;)tgﬁf[:i%l:]/ael;.oﬂen

Consequences Leads to voidable contracts with ~ Contract voidable but damages not
damages. guaranteed.

Example Selling fake gold as real knowingly. Incorrectly stating product lifespan.

Fraud involves deliberate acts like concealment or false promises.
Misrepresentation can occur due to negligence or lack of due diligence.
Both allow the affected party to rescind the contract but differ in liability.



4. Recovery of Possession of Immovable Property
Introduction

Recovery of possession of immovable property involves a legal process where a person
reclaims property wrongfully occupied or dispossessed by another. It safeguards ownership
and possession rights under Indian law.

Relevant Legal Provisions

1. Section 5 of the Specific Relief Act, 1963:
o Recovery based on Title:
Section 5 allows a person with ownership title to recover possession of
immovable property through legal action.
= |t provides the owner the right to file a civil suit to claim possession
against unlawful occupants.
= Ownership proof is essential, and possession is granted based on
lawful ownership.
2. Section 6 of the Specific Relief Act, 1963:
o Protection of Possession:
Section 6 states that a person cannot be dispossessed of immovable property
without due legal process, even if the other party claims ownership.
= This section protects possession irrespective of title, preventing
unlawful eviction.
= A suit must be filed within six months from the date of dispossession.
= |t prohibits self-help remedies by claiming title or ownership.
3. Order 21, Rule 35 & Rule 36 of the CPC, 1908:
o Provides mechanisms for executing decrees for possession of immovable
property.
o The court may order delivery of possession to the rightful claimant, even if the
occupant resists.
4. Transfer of Property Act, 1882:
o A lawful transfer, sale, or lease grants possession rights to the transferee.
Unlawful retention of possession by a transferor or third party can lead to
recovery actions.

Types of Recovery

1. Based on Ownership Title:
The rightful owner of the property can file a suit for possession if their ownership
rights are unlawfully denied.
2. Based on Possession:
o Lawful possession is protected irrespective of title, as provided under Section
6 of the Specific Relief Act.
o Possession can be recovered even against the rightful owner if the
dispossession occurred illegally.
3. Against Tenants or Licensees:



o If tenants or licensees unlawfully refuse to vacate the property after
termination of tenancy or license, the landlord can recover possession by filing
a suit for eviction.

Steps for Recovery of Possession

1. Filing a Suit:
o A person can file a civil suit in a competent court for recovery of possession.
o Necessary documents like ownership title, lease agreements, or prior
possession proof must be submitted.
2. Injunctions:
o A person unlawfully dispossessed can seek temporary injunctions to restrain
the unlawful occupant from altering the property or creating third-party rights.
3. Court Decree and Execution:
o After the court decrees in favour of the rightful claimant, the property
possession is recovered through court execution orders.

5. Injunction

Introduction

An injunction is a judicial order that compels a person to perform a specific act or restrains
them from performing certain actions. It is a preventive remedy aimed at safeguarding rights
and preventing irreparable harm.

Types of Injunctions

1. Temporary Injunction:
o Atemporary injunction is granted to maintain the status quo between the parties
until the dispute is resolved by the court.
o ltis not a final decision but a provisional measure to prevent further harm or
injustice.

Provisions:
o Governed by Order 39, Rules 1 and 2 of the Civil Procedure Code (CPC), 1908.
Conditions for Granting Temporary Injunction:

o Prima Facie Case: The plaintiff must show a strong likelihood of success in the main
case.

o Irreparable Harm: The harm to the plaintiff if the injunction is denied must be
serious and cannot be compensated monetarily.

o Balance of Convenience: The inconvenience or hardship caused to the plaintiff if the
injunction is not granted must outweigh the inconvenience to the defendant if it is
granted.

Examples of Temporary Injunction:



o Restraining a party from constructing on disputed property.
o Preventing the publication of defamatory material during trial.

2. Permanent Injunction:
o A permanent injunction is granted as part of the final judgment or decree in a case.
o It permanently prohibits or directs a party to do an act based on the court's decision.
Provisions:
o Governed by Sections 38-41 of the Specific Relief Act, 1963.

When Granted:

o When the plaintiff has a clear legal right to prevent or enforce an act.
o Itisissued after the court determines the rights of the parties in the final judgment.

Examples of Permanent Injunction:

o Prohibiting a party from trespassing on another’s property.
o Preventing a factory from polluting a river permanently.

6. Consensus ad Idem

Consensus ad idem, meaning "meeting of the minds," is a fundamental principle in contract
law requiring mutual agreement on the same terms.

. Importance: Ensures that all parties understand and agree to the terms of the contract
in the same sense.

. Failure: If the parties interpret the terms differently, the contract becomes void due to
a lack of mutual consent.

. Example: If A agrees to sell a "car," and B believes it is a "bicycle,"” there is no

consensus ad idem.
7. Communication of Acceptance, Offer, and Revocation
Introduction
The communication of an offer, acceptance, and revocation is a fundamental aspect of

contract formation and revocation. It determines the point at which the contract is binding or
ceases to exist.

Key Concepts
1. Offer
o An offer is considered communicated when it comes to the knowledge of the
offeree.

o Example: If A sends an email offering to sell goods to B, the offer is complete when B
reads the email.
2. Acceptance
o Acceptance is complete when it is conveyed to the offeror.



*= Forinstantaneous communication (e.g., face-to-face or via phone), it is
effective immediately upon communication.
= For postal communication, acceptance is complete when the letter of
acceptance is posted, as per the postal rule.
3. Revocation
o An offer can be revoked any time before it is accepted, but the revocation must be
communicated to the offeree.
o Example: If a mails an offer to B, A can revoke the offer only if B has not
communicated acceptance.

Legal Basis

e Governed by Sections 3 to 5 of the Indian Contract Act, 1872:
o Section 3: Communication of proposals, acceptance, and revocation.
o Section 4: When communication is complete.
o Section 5: Revocation of proposals and acceptance.

Examples
1. Communication of Offer: A proposes to sell his bike to B via email. The offer is valid when B
reads the email.
2. Revocation: A mails an offer to B. Before B posts acceptance, A communicates revocation
via phone. The revocation is valid.
Conclusion
The communication of offer, acceptance, and revocation ensures clarity and fairness in contract

formation. Adhering to the principles under the Indian Contract Act, 1872, parties can effectively
manage contractual rights and obligations.

7. Declaratory Decree

Introduction

A declaratory decree is a judicial order that determines and declares the legal rights, duties, or
status of parties without awarding any consequential relief or enforcement. It provides clarity
and prevents future disputes.

Governing Law
e Section 34 of the Specific Relief Act, 1963 governs declaratory decrees.

e It empowers courts to issue declarations to resolve uncertainties regarding legal rights or
status.



Purpose

The primary objective of a declaratory decree is to provide clarity about the legal position of
parties to prevent potential disputes. It establishes the rights or status of parties in a definitive
manner.

Examples

1. Declaration of Ownership:
o A court may declare that a person is the rightful owner of a property, resolving
disputes about ownership.
2. Clarification of Contract Terms:
o Adeclaratory decree may clarify ambiguous terms in a contract to avoid
misunderstandings or breaches.
3. Family Disputes:
o Incases of inheritance or marital status, the court can issue a decree declaring legal
rights or relationships.

Effect

e Adeclaratory decree does not enforce any action but serves as legal evidence for future
enforcement.
e It strengthens the legal standing of the party in whose favour the declaration is made.

Conclusion

A declaratory decree is a vital judicial remedy to establish legal certainty and avoid potential
disputes. By defining rights or status, it provides a foundation for fair and equitable resolution
of conflicts under Section 34 of the Specific Relief Act, 1963.

Q3) Situational Problems. (This is just a sample question for you
reference)

Question 1:
Scenario: 'A' forces his wife to transfer her personal assets by threatening to commit suicide.

I. Can the wife avoid the contract? Give reasons to support your answer
Yes, the wife can avoid the contract because it was entered into under coercion.
According to Section 15 of the Indian Contract Act, 1872, coercion includes
threatening to commit any act forbidden by law, such as suicide. Since the wife’s
consent was not free and was obtained under duress, the contract is voidable at her
option.

ii. Factors that may make a contract voidable



. Coercion: Threats or physical harm forcing one party to enter the contract.

o Undue Influence: Exploitation of a position of trust to influence another party unfairly.

. Fraud: Intentional deceit to induce a party into a contract.

. Misrepresentation: False statements made without the intent to deceive but inducing
consent.

o Mistake: Mutual or unilateral mistake regarding facts essential to the contract.

Question 2:

Scenario: 'A' buys a necklace believing it to be made of real pearls, but it is imitation. 'B'
knows the truth and does not correct the mistake.

I. Is "A" bound by the contract? Give reasons
No, ‘A" is not bound by the contract. This is a case of fraud by silence under Section
17 of the Indian Contract Act, 1872, which states that intentional concealment of
material facts amounts to fraud if the other party is under a duty to disclose such facts.
'‘B's deliberate failure to inform 'A'" about the imitation pearls constitutes fraudulent
conduct, making the contract voidable at 'A’s option.

ii. Case Law

o Derry v. Peek (1889): This case clarified that a false representation knowingly made with
intent to deceive amounts to fraud.

. Case Relevance: In the present scenario, 'B’s silence amounts to a fraudulent

representation, allowing 'A' to rescind the contract.

Q4) Answer in Details.
1. Explain the essential elements of a valid contract, with relevant case laws

A valid contract must fulfill the following essential elements under Section 10 of the Indian
Contract Act, 1872:

1. Offer and Acceptance: A lawful offer by one party and its acceptance by the other
form the foundation of a contract.
o Case Law: Carlill v. Carbolic Smoke Ball Co. (1893): An advertisement with specific terms and

a reward constitutes a valid offer, accepted by performance.
Legal Intention: Parties must intend to create a legal relationship.

o Case Law: Balfour v. Balfour (1919): Agreements in domestic relationships are presumed not
to create legal relations.

3. Lawful Consideration: Something of value must be exchanged between the parties.

o Case Law: Chinnaya v. Ramayya (1882): Consideration may move from the promisee or any
other person.

4. Capacity to Contract: Parties must be of sound mind, not disqualified by law (e.qg.,

minors, lunatics).
o Case Law: Mohori Bibee v. Dharmodas Ghose (1903): A minor’s contract is void.
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Free Consent: Consent must be free from coercion, undue influence, fraud,
misrepresentation, or mistake.

Case Law: Ranganayakamma v. Alwar Setti (1889): Consent obtained under duress is
voidable.

Lawful Object: The purpose of the contract must not be illegal or against public
policy.

Case Law: Gherulal Parakh v. Mahadeodas (1959): Agreements for wagering are void.
Certainty of Terms: The terms of the contract must be clear and unambiguous.
Case Law: Scammell v. Ouston (1941): Vague terms render the contract unenforceable.
Possibility of Performance: The contract’s terms must be capable of being
performed.

Case Law: Satyabrata Ghose v. Mugneeram Bangur (1954): Impossibility due to external
factors voids a contract.

Not Declared Void: The agreement must not be explicitly declared void by the law.

2) Difference between Temporary, Perpetual, and Mandatory Injunctions

An injunction is a judicial order restraining a party from performing a specific act or

compelling them to perform an act. The types of injunctions differ based on their
purpose and duration.

1. Temporary Injunction

Definition: A provisional relief granted to maintain the status quo during the pendency of a
case.

Duration: Operates until the final judgment or further orders of the court.

Purpose: Prevents irreparable harm or injustice before the case is decided.

Legal Provision: Governed by Order 39, Rules 1 and 2 of the Civil Procedure Code (CPC).
Example: Stopping the sale of a disputed property until ownership is decided.

2. Perpetual Injunction

Definition: A permanent judicial order issued after the final adjudication of the case,
restraining the defendant from an act indefinitely.

Duration: Operates permanently unless modified or revoked by the court.

Legal Provision: Governed by Section 38 of the Specific Relief Act, 1963.

Purpose: Protects legal rights and prevents violation after the final determination of rights.
Example: Restricting a competitor from using a patented design indefinitely.

3. Mandatory Injunction

Definition: An order compelling a party to perform a specific act to rectify a wrongful
situation.

Legal Provision: Governed by Section 39 of the Specific Relief Act, 1963.

Purpose: To undo harm or restore a situation to its original state.

Example: Demolition of a structure illegally built on someone’s property.



Circumstances for Granting Temporary Injunctions
Temporary injunctions are granted only when the following conditions are met:

Prima Facie Case:

o The applicant must demonstrate a strong legal right and reasonable likelihood of success in
the case.
o Case Law: Dalpat Kumar v. Prahlad Singh (1992): A prima facie case is essential for granting

temporary relief.
Irreparable Injury:

o The applicant must prove that, without the injunction, they will suffer harm that cannot be
adequately compensated by monetary damages.

o Example: If a rare property is destroyed, monetary compensation may not suffice.
Balance of Convenience:

o The court must determine whether the hardship caused to the applicant by not granting the
injunction outweighs the harm caused to the defendant by granting it.

o Example: Restraining a factory's operation may protect nearby residents from pollution but

harms the factory owner.
No Acquiescence or Delay:

o The applicant must not have delayed unreasonably in seeking the injunction or allowed the
defendant to act in a way that would make granting the injunction inequitable.

5. Against Waste or Damage:

o Temporary injunctions may also be granted to prevent waste or damage to the disputed

property or subject matter of the suit.
Urgent Situations:

o Cases involving risk of irreparable harm, such as preserving evidence or stopping
infringement of intellectual property.

Conclusion
Temporary injunctions serve as a vital tool to protect the rights of the parties during the pendency of
litigation. Courts exercise discretion while granting them, ensuring they meet the criteria of a prima

facie case, irreparable injury, and balance of convenience. Perpetual and mandatory injunctions are
granted after the final judgment, ensuring long-term or corrective relief.

3) Recovery of Possession of Movable and Immovable Property
The recovery of possession of property, whether movable or immovable, refers to legal
remedies available to a person wrongfully dispossessed of their property. The law

provides specific provisions for reclaiming both types of property under the Specific
Relief Act, 1963 and other related statutes.

Recovery of Movable Property

Legal Provisions

) Governed by Sections 7 and 8 of the Specific Relief Act, 1963.



. A person entitled to possession of movable property can recover it through a suit if it is
wrongfully withheld by another party.

Key Features

1. Right to Possession: The plaintiff must establish their ownership or right to possess the
movable property.

2. Specific Recovery: The law allows specific recovery unless the property is destroyed or its
delivery is impractical.

3. Alternative Remedy: If recovery is not possible, the court may award compensation

equivalent to the property's value.

Examples
. Recovery of a stolen vehicle or jewellery unlawfully retained by another person.
o Case Law: K.K. Modi v. K.N. Modi (1998): Specific recovery of movable assets was granted

based on ownership proof.

Recovery of Immovable Property

Legal Provisions

o Governed by Sections 5 and 6 of the Specific Relief Act, 1963.

o Section 5: Allows recovery of immovable property based on title or ownership.
Section 6: Protects possession, allowing recovery even if the plaintiff is not the owner,

provided they were unlawfully dispossessed.

Key Features

1. Title-Based Recovery (Section 5):

o The plaintiff must prove ownership or lawful title to recover possession.

o This section is particularly applicable in ownership disputes.

2. Possession-Based Recovery (Section 6):

o Protects individuals in lawful possession from illegal dispossession, irrespective of ownership
rights.

o The defendant cannot claim ownership as a defence if they unlawfully dispossessed the
plaintiff.

3. Remedies Available:

o Restoration of possession.

o Injunctions to prevent further harm.

o Compensation for damages caused by unlawful dispossession.

Examples

. A landlord evicting a tenant unlawfully without following due process.

o Recovery of ancestral property from encroachers.



Case Law

o K.K. Verma v. Union of India (1954): The court upheld the tenant’s right to recover
possession when unlawfully dispossessed by the landlord.
o Krishna Ram Mahale v. Shobha Venkat Rao (1989): Protection of possession was upheld

irrespective of title ownership.

Difference between Recovery of Movable and Immovable Property

Aspect Movable Property Immovable Property

Legal Basis Sections 7 and 8, Specific Relief Act Sections 5 and 6, Specific Relief Act

Focus Ownership and possession of Ownership or protection of possession of
tangible items. land/buildings.
Examples Vehicles, machinery, goods. Land, houses, plots.
. . . Possession restoration, injunctions, or
Remedies Delivery or compensation. i
compensation.
Conclusion

The recovery of possession of movable and immovable property is crucial for upholding ownership
and possession rights. While movable property recovery primarily revolves around ownership and
delivery, immovable property focuses on protecting lawful possession and restoring ownership
rights. Legal provisions ensure that no person is unlawfully deprived of their property and that
remedies are available to rectify such injustices.

4. General Issues with Standard Form Contracts

A Standard Form Contract (SFC), often called a contract of adhesion, is a pre-drafted
agreement where one party (usually the stronger party) sets the terms, and the other
party (typically the weaker party) must accept them as they are. These contracts are
commonly used in consumer transactions, insurance policies, leases, and online
services. While convenient, standard form contracts often raise concerns due to the
following issues:

1. Lack of Negotiation

. Issue: The terms are fixed, leaving the weaker party no opportunity to negotiate.
o Impact: The consumer or party bound by the contract has to accept the terms as they are or
refuse to enter into the contract altogether, leading to a "take-it-or-leave-it" situation.



. Example: A person signing a mobile phone contract without any room for negotiating the
terms of service.

2. Unfair Terms

. Issue: SFCs are often heavily biased in favour of the stronger party, especially in cases where
one party has significant bargaining power (e.g., corporations vs. consumers).

o Impact: This can result in the weaker party being subjected to terms that are not in their
best interests, such as high penalties or one-sided cancellation policies.

o Case Law: L'estrange v. Graucob (1934): The court ruled that when a party signs a standard

form contract, they are bound by the terms even if they have not read or understood them.

3. Exclusion Clauses

o Issue: These clauses limit or exclude the liability of one party, often the seller or service
provider, in cases of breach of contract or negligence.

o Impact: Consumers may unknowingly waive their rights to seek compensation for certain
types of loss or damage.

o Example: A car rental company including a clause that excludes liability for damage to the

vehicle under certain conditions, even if the damage is caused by the company's negligence.

4. Ambiguity of Terms

o Issue: SFCs often use complex or ambiguous language, making it difficult for the average
person to fully understand the obligations and consequences of the contract.

o Impact: Parties may unknowingly agree to terms that they don't fully understand, leading to
disputes or loss of rights.

. Example: Terms of service for online platforms or software licenses that use legal jargon or

convoluted clauses.

5. Consumer Protection

. Issue: In many cases, standard form contracts do not take into account the best interests of
consumers.

o Impact: Legal protections may be inadequate, leaving consumers vulnerable to unfair terms
or practices.

o Example: A bank charging high fees for late payments or imposing high interest rates on

credit card agreements.

6. Unconscionability

o Issue: If a standard form contract is excessively unfair or one-sided, it may be deemed
unconscionable.

o Impact: Courts can refuse to enforce such contracts if they are deemed to violate principles
of fairness and equity.

. Case Law: Howard v. Federal Compress & Warehouse Co. (1971): Courts may find contracts

unconscionable if they are so imbalanced that they are unfair to one party.



Conclusion

Standard form contracts can be convenient, but they often disadvantage the weaker party by
limiting negotiation, embedding unfair terms, and creating confusion. Legal safeguards like the
Unfair Contract Terms Act (in the UK) and consumer protection laws aim to prevent exploitation,
but caution is required when entering into such agreements.

5. Contracts without consideration are Void. ""Comment"*

Under Section 25 of the Indian Contract Act, 1872, a contract without consideration is
generally void. Consideration refers to the benefit or detriment that one party receives in
exchange for their promise. The rule is based on the principle that a promise should not be
enforced unless something of value is exchanged.

Exceptions to the Rule

While contracts without consideration are void, there are certain exceptions where a contract
can still be valid without consideration:

Natural Love and Affection (Section 25, Sub-section 1):

A contract made out of natural love and affection between close relatives, and it is written
and registered, is enforceable without consideration.

Example: A gift deed between parents and children.

Case Law: Chinnaya v. Ramayya (1882): An agreement made out of love and affection
between family members, and registered, was upheld.

2. Promise to Compensate for Past VVoluntary Services (Section 25, Sub-section 2):

o A promise made to compensate for past voluntary services, where no prior request was
made, is enforceable even without consideration.

o Example: A person promises to pay a reward for services rendered voluntarily in the past.

Case Law: Keenan v. Keen (1994): The court enforced a promise of compensation for past
services rendered voluntarily.
Charitable Contributions:

o A promise made to contribute to a charity, where it has been acted upon, is enforceable,
even if no consideration is provided.
Example: A donor's pledge to donate to a charity.

o Case Law: Tugman v. Lancaster (1996): Charitable donations without consideration can still
be enforceable if acted upon.

Why Consideration is Necessary

1. Mutual Obligation: Consideration ensures that there is a mutual obligation between parties,
which justifies enforcing the contract.

2. Prevents Gratuitous Promises: Without consideration, anyone could make promises that
they do not intend to keep, leading to uncertainty in contractual relationships.

3. Prevents Fraudulent Claims: It helps in distinguishing between genuine agreements and

fraudulent or sham promises.



Case Law Supporting the Rule

o Durga Prasad v. Baldeo (1880): The court held that an agreement made without
consideration was void unless it falls under one of the exceptions outlined by the law.

Conclusion

While the Indian Contract Act enforces the rule that contracts without consideration are void, the
law provides certain exceptions where agreements may be enforceable even without consideration.
These exceptions ensure fairness, particularly in family and charitable contexts. Generally,
consideration is required for a contract to be legally binding, ensuring mutual obligations between
the parties involved.

6. ""Offer' and ""Acceptance™. Communication of Offer and Acceptance under
Section 4 of the Indian Contract Act

Offer and Acceptance are fundamental elements in the formation of a contract. A contract
cannot exist without a clear and unequivocal offer and acceptance.

Offer

An offer is a proposal made by one party to another to enter into a contract, with the intention
that, upon acceptance, a binding agreement will be formed.

Essential Elements of an Offer:

It must be clear, definite, and unambiguous.

It must be communicated to the other party.

It must express the willingness to be bound by acceptance.

Example: A seller offers to sell goods for a specific price, and the buyer has the
option to accept or reject the offer.
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Acceptance

Acceptance is the unqualified agreement to the terms of an offer. It must be communicated to
the offeror and be made in the prescribed manner, if any, as per the offer.

Essential Elements of Acceptance:

It must be absolute and unqualified.

It must correspond to the terms of the offer.

It must be communicated to the offeror.

It must be made within the time specified, if any.

Example: A buyer accepts an offer to purchase goods by confirming the price and
agreeing to the terms set out by the seller.

®¢ O O O O

Section 4 of the Indian Contract Act, 1872 — Communication of Offer and Acceptance

Section 4 deals with the communication of offers and acceptances, laying down when an
offer and acceptance are considered to be effective.



. Communication of Offer: An offer is considered to have been made when it is
communicated to the offeree. Until the offer is communicated, it cannot be accepted.

. Communication of Acceptance: Acceptance must be communicated to the offeror in
a manner prescribed by the offer. An acceptance becomes effective when it is put in a
way that the offeror can receive it.

o Example: A letter of acceptance is effective when it is posted, as long as it is properly
addressed and stamped.

. Rule for Acceptance:

o In writing: An offer must be accepted in writing if specified.

By conduct: Acceptance can also be inferred by conduct, such as when a person begins
performance of the contract.

. Effect of Communication: An offer is valid once communicated; similarly, an
acceptance is valid as soon as it is communicated, not when the offeror reads it.

Example: If a person sends a letter offering to sell a car, and the recipient mails back an
acceptance, the contract is formed when the letter is posted, not when the seller
receives it.

Conclusion

For a contract to be legally binding, there must be a clear offer followed by a valid
acceptance. Section 4 of the Indian Contract Act ensures that both the offer and acceptance
are communicated and effective at the right time, maintaining the integrity of contract
formation.

7. Define the following types of damages- nominal damages, specific damages,
exemplary damages and liquidated damages. Briefly explain the rule in the
case of Hadley v. Baxendle.

Types of Damages

1. Nominal Damages:

o Small sum awarded when a legal wrong is committed, but no actual loss is suffered.
o Example: Rs. 1 awarded for breach of contract with no actual harm.

2. Specific Damages:

o Compensation for actual loss directly caused by the breach.

o Example: If goods are not delivered on time, the extra cost of purchasing elsewhere.
3. Exemplary Damages:

o Awarded to punish the defendant for outrageous or malicious conduct, not just to

compensate.

Example: Punitive damages in defamation cases.

Liguidated Damages:

A pre-agreed sum specified in a contract for a breach, even if actual loss is not proved.
Example: A construction contract specifying Rs. 10,000 per day for delays.

OO:bO



Rule in the Case of Hadley v. Baxendale (1854)

The Hadley v. Baxendale case is a landmark English contract law case that established the
rule for the award of damages in breach of contract situations, specifically relating to
foreseeability.

Facts of the Case

. Hadley was a mill owner who contracted Baxendale, a carrier, to deliver a broken crankshaft
to a manufacturer for repairs. Baxendale delayed the delivery, and as a result, Hadley’s mill
was out of operation for a longer period than anticipated.

o Hadley sued for damages resulting from the delay in delivery, but the court ruled that the
damages awarded must be foreseeable at the time of the contract.

Principle (Rule) Established

o The court in Hadley v. Baxendale laid down the rule that damages for a breach of contract
are recoverable only for losses that are reasonably foreseeable by both parties at the time
the contract was made. The principle has two parts:

1. Direct Loss: Damages for losses that naturally arise from the breach of the contract.

2. Consequential Loss: Damages for losses that arise from the breach but are only recoverable
if they were in the contemplation of both parties at the time the contract was made.

Case Law Application

. Hadley v. Baxendale established that the carrier, Baxendale, could not be liable for losses
that were not specifically communicated to him (e.g., the specific loss due to the mill's
shutdown). Only losses directly related to the breach (the delay in delivery) were
recoverable, not the secondary losses caused by the delay (like lost profits).

Conclusion

o Nominal damages acknowledge a wrong without significant loss.

o Specific damages are awarded for actual, quantifiable losses due to breach.
. Exemplary damages are punitive, aimed at punishment and deterrence.

Liguidated damages are pre-agreed sums in contracts to cover potential breaches.
The rule from Hadley v. Baxendale emphasizes that damages are only recoverable
for losses that were foreseeable or contemplated by the parties at the time of the
contract.

8. Explain "'performance of contract™. Discuss the provision relating to
""devolution of joint liability.



Performance of Contract

Performance of a contract refers to the fulfilment of the obligations outlined in the

agreement by the parties involved. A contract can be performed in the following
ways:

By the Promisor: The person who made the promise (the promisor) must fulfil their
obligation as per the contract. For example, if A agrees to deliver goods to B, A must
deliver the goods on the agreed date and in the agreed condition.

By the Promisee: The person to whom the promise is made (the promisee) must
accept the performance of the contract and provide any counter-performance required
(e.g., payment for goods delivered).

Time and Place of Performance: The contract must be performed at the time and
place specified in the agreement. If not specified, it must be done within a reasonable
time and at a reasonable place.

Performance by a Third Party: In some cases, performance can be carried out by a
third party, as long as the parties agree to it.

Discharge of Contract by Performance: When all terms of the contract are
performed by the parties, the contract is considered discharged, meaning it is no
longer enforceable.

Devolution of Joint Liability

Devolution of joint liability refers to the transfer of responsibility from one party to another
under joint liability in contracts. Joint liability occurs when two or more parties are
responsible for fulfilling the obligations of a contract.

1.

Meaning: When two or more parties are jointly liable for a debt or obligation, they
are all equally responsible for performing the contract. If one party defaults, the others
are responsible for fulfilling the obligations.

Legal Provisions (Section 42 of the Indian Contract Act):

If two or more parties are jointly liable for a contract, the liability may devolve (transfer)
from one party to another if the other party defaults or becomes unable to perform.
Example: In a contract where A, B, and C are jointly liable to pay Rs. 30,000 to X, if A
defaults, B and C remain responsible for paying the full amount. However, if B pays the full
amount, B can recover the share of Rs. 10,000 from A and C.

Rights and Remedies:

Each party in joint liability has the right to compel the others to perform the contract.

The defaulting party may be liable for the full performance of the contract if they fail to fulfil
their share.

Difference from Several Liability: In several liability, each party is only responsible for their
specific portion of the obligation. In joint liability, each party is responsible for the entire
obligation.



9. Free Consent (Sections 13-22 of the Indian Contract Act, 1872)

Definition of Consent (Section 13)

Consent refers to the mutual agreement of both parties on the same thing in the same sense,
often termed as consensus ad idem. For a contract to be valid, both parties must agree to the
terms and conditions without any form of external pressure or manipulation. For a contract to
be valid, the consent of both parties must be free from elements that could distort or
manipulate it, such as coercion, undue influence, fraud, misrepresentation, or mistakes. The
provisions under Sections 13-22 of the Indian Contract Act, 1872 ensure that the consent
provided is genuine and untainted by factors that could undermine the fairness of the
agreement. If consent is not free, the affected party has the right to void or rescind the
contract.

When Consent is Not Free

Under Section 14 of the Indian Contract Act, 1872, consent is not free if it is influenced by
factors such as coercion, undue influence, fraud, misrepresentation, or mistake. These factors
make the consent invalid and can render the contract voidable.

1. Coercion (Section 15)

o Coercion involves forcing someone to enter into a contract through threats or
unlawful acts.

Example: A person is forced to sign a contract under the threat of physical harm.
Coercion renders a contract voidable at the option of the party whose consent was
coerced.

2. Undue Influence (Section 16)

o Undue influence occurs when one party uses their position of power to unfairly
influence the other party’s decision-making.

o Example: A guardian influences a minor’s decision to enter into a contract, taking
advantage of their relationship.

o The contract becomes voidable if undue influence is proven.

3. Fraud (Section 17)

o Fraud involves deliberate deception to secure an unfair or unlawful gain. It includes
the intentional concealment of facts or the misrepresentation of information with
the aim to deceive.

o Example: A seller knowingly sells fake gold as real, intending to deceive the buyer.

o A contract entered into under fraud is voidable at the option of the deceived party.

4. Misrepresentation (Section 18)

o Misrepresentation refers to a false statement made without the intent to deceive
but which leads to misunderstanding or misconception.

o Example: A seller claims that the land they are selling is fertile, when in fact, it is not.

o The contract is voidable if the misrepresentation is material and induces the other
party to enter into the agreement.

5. Mistake (Sections 20-22)

o Bilateral Mistake: Both parties are mistaken about a fundamental fact of the
contract, such as the subject matter or terms, which can render the contract void.

o Example: Both parties agree to sell and buy a painting that neither realizes is
missing, thus affecting the validity of the contract.



o Unilateral Mistake: Only one party is mistaken, and typically, unilateral mistakes are
not grounds for voiding the contract unless the mistake is related to a significant
issue like the identity of the other party or the nature of the contract.

o Example: A party unknowingly agrees to a contract based on the wrong terms,
which is usually not grounds for rescinding the contract.

10. Breach of Contract

Introduction

A breach of contract occurs when one or more parties fail to perform their obligations as per
the terms agreed upon in the contract. This can be either through non-performance, delayed
performance, or improper performance of contractual duties. The party affected by the breach
has several remedies available, depending on the circumstances. A clear understanding of the
types of breaches and available legal defences is essential for both parties involved in a
contract to ensure that their rights are protected.

Types of Breach of Contract

1. Actual Breach
o This occurs when a party fails to fulfil their contractual obligations either when
performance is due or at any time during the contract.
o Example: A seller fails to deliver goods by the agreed date or delivers defective
goods.
2. Anticipatory Breach
o This happens when one party indicates in advance, before the time for performance,
that they will not perform their contractual obligations.
o Example: A contractor informs the client that they will not complete the project
within the agreed timeline even before the deadline arrives.
3. Constructive Breach
o A constructive breach occurs when one party creates conditions that prevent the
other party from fulfilling their obligations.
o Example: A landlord refuses to allow a tenant access to the premises despite an
agreement that allows them to use it.

Consequences of Breach of Contract

1. Damages
o The non-breaching party may claim damages as compensation for the loss suffered
due to the breach. These damages may include:

= Compensatory Damages: To compensate the party for the actual loss
caused.

* Consequential Damages: For any secondary loss that results from the
breach.

= Punitive Damages: In rare cases, where the breach was intentional or
fraudulent.



* Nominal Damages: Where a breach occurs but no actual loss is suffered, a
small amount may be awarded.
2. Specific Performance
o Insome cases, the non-breaching party may ask the court to order the breaching
party to perform their obligations as per the contract instead of just paying
damages.
o Example: A buyer may seek specific performance to compel the seller to transfer the
title of the property as agreed in the contract.
3. Injunction
o The court may also grant an injunction to prevent the breaching party from
continuing their actions that are breaching the contract.
o Example: If a party is selling goods in violation of an exclusive contract, an injunction
may be issued to stop the sale.

Defences to a Breach of Contract

1. Impossibility of Performance (Section 56 of the Indian Contract Act)
o A party may be excused from performance if it becomes impossible due to
unforeseen circumstances, such as natural disasters, death, or legal changes.
o Example: A contract to supply goods becomes impossible due to the destruction of
the goods in a fire.
2. Frustration of Contract
o If an event occurs that makes the contract impossible or fundamentally different
from what was agreed upon, the contract may be considered frustrated, and the
parties may be relieved from further performance.
o Example: A contract for the performance of a concert is frustrated if the singer falls
ill and cannot perform.
3. Waiver or Estoppel
o If a party accepts the breach without objection, or continues to perform despite
knowing about the breach, they may be deemed to have waived their right to claim
damages.
o Example: A buyer continues to accept late deliveries without protesting, waiving the
right to terminate the contract.

11. Types of Damages and Remedies for Breach of Contract

When a contract is breached, the non-breaching party is entitled to remedies to restore them
to the position they would have been in had the contract been performed. The remedies
available include damages, specific performance, and injunctions. The damages are awarded
depending on the nature of the breach and the loss suffered by the non-breaching party.

Types of Damages

1. Compensatory Damages (Actual Damages)

o Definition: Compensatory damages are awarded to compensate the non-breaching
party for the actual loss they have incurred due to the breach of contract. These
damages aim to put the injured party in the same position as they would have been
if the contract had been performed.



o

Example: If a contractor fails to complete a building project on time, compensatory
damages would cover the costs incurred by the client for hiring another contractor
to complete the work.

2. Consequential Damages (Special Damages)

o

Definition: Consequential damages are awarded for losses that do not arise directly
from the breach, but from the specific circumstances of the case. These damages
cover any secondary or indirect losses that were a foreseeable result of the breach.
Example: If a supplier fails to deliver goods on time and, as a result, the buyer loses
a customer, the buyer may claim consequential damages for the loss of business.

3. Punitive Damages (Exemplary Damages)

o

Definition: Punitive damages are awarded in cases where the breach was willful,
fraudulent, or malicious. These damages are intended not only to compensate the
injured party but also to punish the breaching party and deter similar conduct in the
future.

Example: If a business intentionally defrauds its customer by delivering defective
goods while knowing their condition, the court may award punitive damages in
addition to compensatory damages.

4. Nominal Damages

@)

Definition: Nominal damages are a small sum of money awarded when a breach has
occurred, but the non-breaching party has not suffered any significant loss. These
damages are symbolic and are awarded to recognize that a breach took place.
Example: If a party fails to perform an act under the contract but no actual damage
or loss is caused to the other party, nominal damages may be awarded.

5. Liquidated Damages

o

Definition: Liquidated damages are damages that the parties agree to in advance, at
the time of entering into the contract, in the event of a breach. These damages are
predetermined and specified in the contract.

Example: A construction contract may include a clause specifying that the contractor
will pay a set amount of money for every day the project is delayed beyond the
agreed-upon completion date.

6. Restitution Damages

o

Definition: Restitution damages are designed to return the non-breaching party to
the position they were in before the contract was made, typically by requiring the
breaching party to return any benefits or payments received under the contract.
Example: If one party paid money for a service that was never rendered, restitution
damages would require the return of that payment.

Other Remedies for Breach of Contract

1. Specific Performance

@)

Definition: Specific performance is an equitable remedy where the court orders the
breaching party to perform their obligations as specified in the contract. This
remedy is generally used when damages are inadequate, especially in cases
involving unique goods or properties.

Example: A buyer may seek specific performance to compel a seller to transfer the
title of a rare painting, which cannot be replaced by money.

2. Injunction

o

Definition: An injunction is a court order that requires a party to do or refrain from
doing a specific act. It can be either temporary or permanent, depending on the
situation.



o Example: An injunction may be granted to prevent the breach of a non-compete
clause in an employment contract, or to stop unauthorized use of intellectual
property.

3. Rescission

o Definition: Rescission is a remedy that cancels the contract and restores the parties
to their original positions, as if the contract had never been made. It is typically
available in cases of fraud, misrepresentation, or mutual mistake.

o Example: If a contract for the sale of goods was based on fraudulent

misrepresentation, the injured party can seek rescission of the contract and return
the goods.

4. Reformation

Conclusion

o

Definition: Reformation is an equitable remedy where the court modifies the terms
of the contract to reflect the true intentions of the parties. It is often used when a
written contract does not reflect what the parties actually agreed upon.

Example: If a contract contains a clerical error or misstatement that doesn't reflect
the true intent of the parties, the court may reform the contract to correct it.

The remedies for breach of contract aim to restore the injured party to the position they would have
been in had the contract been performed. These remedies include various types of damages, such as
compensatory, consequential, and punitive damages, as well as equitable remedies like specific
performance and injunctions.

12) Kinds of Relief in the Specific Relief Act, 1963

The Specific Relief Act, 1963 provides a range of remedies or reliefs to parties seeking
justice in situations where breach of contract or violations of rights occur. These remedies go
beyond just compensating the affected party with damages, focusing on directly enforcing or
restoring specific rights. The major kinds of relief under the Act include:

1. Specific Performance (Section 10 - 20)

e Definition: Specific performance is a remedy that requires the breaching party to fulfil their
obligations as stipulated in the contract, particularly when damages are not an adequate
remedy.

e When Applicable: This remedy is available when the subject matter of the contract is
unique, such as rare goods, real estate, or personal services.

o Example: A buyer may seek specific performance if the seller refuses to transfer ownership
of a rare painting as per the contract.

2. Injunction (Section 36 - 42)

e Definition: An injunction is a court order requiring a party to do or refrain from doing a
specific act. It is an equitable remedy to prevent harm or protect legal rights.
e Types of Injunctions:

o

Temporary Injunction: Prevents a party from doing something until the case is fully
decided.



o Permanent Injunction: A final order to prevent a party from doing an act or
requiring them to do something.
e Example: An injunction may be granted to stop a company from violating a non-compete
agreement or using patented technology without permission.

3. Recovery of Possession (Section 5 - 8)

e Definition: This relief allows a party to recover possession of immovable property that has
been unlawfully occupied or dispossessed.

e When Applicable: It applies when a party’s lawful possession of property is disturbed, such
as in cases of illegal eviction or unlawful occupation.

e Example: A property owner may seek recovery of possession if their tenant unlawfully
refuses to vacate the premises.

4. Rectification of Instruments (Section 26 - 30)

¢ Definition: Rectification is the correction of a written document or instrument that does not
reflect the true intention of the parties due to clerical errors or mutual mistake.

e When Applicable: It is applicable when the contract or document does not express the true
agreement due to a mistake or error.

e Example: A contract for the sale of land may be rectified to reflect the true terms agreed
upon by both parties.

5. Declaratory Decree (Section 34 - 35)

e Definition: A declaratory decree is a judgment that determines the legal rights or status of
the parties involved in a dispute, without providing any further relief or ordering specific
actions.

e When Applicable: This remedy is granted when a party seeks a declaration of their rights,
such as ownership of property, or clarification of contractual obligations.

o Example: A party may seek a declaratory decree to confirm their legal ownership of a piece
of land.

6. Rescission of Contract (Section 27 - 33)

o Definition: Rescission refers to the cancellation or termination of a contract, effectively
setting it aside and restoring the parties to their original positions.

e When Applicable: This remedy is available in cases of fraud, misrepresentation, undue
influence, or coercion.

e Example: A contract may be rescinded if it was signed under fraudulent circumstances or
undue influence.

7. Cancellation of Instruments (Section 31)

¢ Definition: This remedy allows for the cancellation of documents or instruments that are
found to be void, fraudulent, or invalid.

e When Applicable: Cancellation may be requested if a document or contract has been
forged, altered, or executed under duress or mistake.

e Example: A forged deed of sale may be cancelled by the court upon discovering its
fraudulent nature.



Conclusion

The Specific Relief Act, 1963 provides a range of remedies designed to enforce or protect legal rights
and ensure justice when damages are insufficient. These remedies include specific performance,

injunctions, recovery of possession, rectification, declaratory decrees, rescission, and cancellation of
instruments.

13. All Contracts Are Agreements, but All Agreements Are Not Contracts

1. Definition of Agreement

e As per Section 2(e) of the Indian Contract Act, an agreement is a promise or set of promises
forming consideration for each other.

e Simply put: Agreement = Offer + Acceptance.

e Example: A agrees to sell his car to B for X5,00,000. This is an agreement.

2. Definition of Contract

e As per Section 2(h) of the Act, a contract is an agreement that is enforceable by law.
e To be enforceable, an agreement must satisfy the essential elements of a valid contract
(e.g., free consent, lawful consideration, lawful object, etc.).

e Example: If A agrees to sell his car to B for X5,00,000, and both intend to be legally bound, it
becomes a contract.

3. Why All Contracts Are Agreements

e A contract is formed when an agreement becomes legally enforceable.
e Example:
o If X offers to sell his house to Y for X50,00,000, and Y accepts, this is an agreement.
o If all conditions of a valid contract (like lawful consideration, free consent, etc.) are
fulfilled, this agreement becomes a contract.
e Thus, every contract has its origin in an agreement.

4. Why All Agreements Are Not Contracts

e Not all agreements are enforceable by law. Agreements lacking any essential element of a
valid contract remain agreements but do not attain the status of contracts.

Examples:

e Social Agreements:



o Iftwo friends agree to go to the movies together, this is not a contract because
there is no intention to create legal obligations.
o Case Law: Balfour v. Balfour (1919) — A domestic agreement between husband and
wife was held not enforceable as there was no intention to create legal obligations.
o lllegal Agreements:
o Agreements with an unlawful object (e.g., smuggling) are not enforceable.
o Case Law: Gherulal Parakh v. Mahadeodas Maiya (1959) — A contract with an
unlawful object was declared void.
e Wagering Agreements:
o Agreements based on betting or gambling are not enforceable under Section 30 of
the Act.
o Example: A bets X1,000 on a cricket match with B. This is an agreement but not a
contract.

Conclusion

While every contract is rooted in an agreement, only those agreements that fulfil the essential
elements of a valid contract (as per the Indian Contract Act, 1872) are enforceable by law and
become contracts. Thus, all contracts are agreements, but all agreements are not
contracts.
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